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COMES NOW the Appellant Heidi Swenson, through attorney Gabriel McCarthy, and
submits this brief in support of appeal.

FACTUAL AND PROCEDURAL BACKGROUND
On May 11, 2012, the appellant Heidi Swenson was contacted in her vehicle by Ada
County Sheriffs Deputy Chris Shaver. Deputy Shaver conducted a DUI investigation and
arrested Ms. Swenson for misdemeanor DUI. Ms. Swenson submitted to an evidentiary breath
test. A suppression hearing was held September 4, 2012. The subject matter of the suppression
hearing is unrelated to this appeal. A jury trial was conducted October 3, 2012. Deputy Shaver
and an Idaho State Police lab expert, Jeremy Johnston, testified regarding the breath test
administered to Ms. Swenson during the investigation of the DUI. The results of the breath test
were admitted into evidence over the objection of the defense. The defense timely filed a notice
of appeal.
The appeal was heard before Hon. Michael McLaughlin. On July 8, 2013, Judge
McLaughlin issued a written decision affirming the ruling of the Magistrate Court. The defense
timely appealed.
ISSUE ON APPEAL

1. Whether the Magistrate Court abused its discretion by admitting into evidence at trial
the results of Ms. Swenson's breath test.
STANDARD OF REVIEW

The decision whether to admit evidence at trial is generally within the province of the
trial court. A trial court's determination that evidence is supported by a proper foundation is
reviewed for an abuse of discretion. State v. Gilpin, 132 Idaho 643, 646,977 P.2d 905, 908
(Ct.App.I999).
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ARGUMENT
1. The Results Of The Evidentiary Breath Test Should Have Been Excluded
Because Foundation Was Laid With Inadmissible Hearsay.

Idaho Code § 18-8004(1 )(a) prohibits driving a vehicle while having a blood alcohol
concentration of .08 or higher. In order to have the results of a breath test admitted as evidence at
trial, the State must establish that the administrative procedures, which ensure the reliability of
that test, have been met. State v. Mazzuca, 132 Idaho 868, 869, 979 P.2d 1226, 1227
(Ct.App.1999); State v. Vtz, 125 Idaho 127, 129,867 P.2d 1001, 1003 (Ct.App.l993). Under
Idaho Code § 18-8004( 1)( a), the State can meet this foundational requirement by showing a state
agency approved the equipment and an officer operated the equipment and administered the test
in conformity with applicable standards. State v. Nickerson, 132 Idaho 406, 411,973 P.2d 758,
763 (Ct.App.1999). The Idaho State Police is tasked with promulgating the rules for evidentiary
breath testing. I.C. §18-8004(4). Administrative rules have been adopted that require the creation
and adherence to Standard Operating Procedures: "Breath tests shall be administered in
conformity with standards established by the department. Standards shall be developed for each
type of breath testing instrument used in Idaho, and such standards shall be issued in the form of
analytical methods and standard operating procedures." IDAPA 11.03.01.014.03.
There is not sufficient evidence in the record in the trial of Ms. Swenson that Deputy
Shaver followed the Standard Operating Procedures. Specifically, whether a 24 hour calibration
check was properly performed. Standard Operating Procedure (SOP) 5.1.3 states: "A
performance verification of the Alco-Sensor and Lifeloc FC20 instruments using a 0.08 or 0.20
performance verification solution must be performed within 24 hours, before or after an
evidentiary test to be approved for evidentiary use." The calibration check or performance
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verification, in addition to being perfonned within 24 hours, must be perfonned with a solution
within a proper temperature range (SOP 5.1.6), there must be two samples (SOP 5.1.2), the
results must be within +/- 10% of the actual solution value (SOP 5.1.5), and the solution must
not be expired (SOP 5.1.7). Deputy Shaver did not testify as to any of these requirements, except
a perfunctory statement that a calibration check was performed.
At trial the State called Deputy Shaver, the Deputy that contacted Ms. Swenson,
perfonned a DUI investigation, and then administered a breath test. During direct examination
Deputy Shaver was asked whether a 24 hour calibration check was perfonned:
Q. And what safeguards are in place to ensure that you get an accurate reading?
A. The instrument goes through its own two-minute waiting period in between
and a calibration test to make sure that it's performing correctly. It must be done
within 24 hours of it being used.

Q. Was that done in this case?
A. Yes, sir.

Tr. P. 21, L. 20 - p. 22, L. 3. Deputy Shaver, at this point, had only testified about the existence
of a 24 hour calibration check. No testimony was elicited that the 24 hour calibration check was
performed in conformance with the SOP. The results of the breath test had not yet been offered
into evidence. The State later sought to introduce the results of the breath test into evidence:
Q. BY MR. BOOKER: Deputy Shaver, do you recognize that document?

A. Yes, sir.
Q. What is it?
A. It is the printout of the results of the DUI investigation that I did that night.

Q. Okay. And a printout, explain what you mean by a printout.

4

A. Once the breath samples have been provided, then once they're within range,
we plug it into a printout and it prints up a receipt of all of the results that were
performed in that machine - or in that instrument there during that time frame.

Q. Now, looking at the printouts there, the copy there of those printouts, are they
a fair and accurate depiction of the printouts that you had on this day?
A. Yes, sir.
MR. BOOKER: The State would move to admit this into - or -into evidence,
Your Honor.
MR. MCCARTHY: Your Honor, at this time I'd object. There's a considerable
amount of foundation that has to be laid before - this is kind of the last thing to be
admitted related to the blow and there's a lot of foundation that needs to be laid.
THE COURT: I will conditionally admit State's Exhibit 2 subject to further
foundation. The witness can testify as to the results of the test.
MR. BOOKER: Okay.
THE COURT: However, again, counsel, it's a conditional admission. You'll
have to provide further foundation, and again, move to admit the results through
another witness.
MR. BOOKER: Okay.
Q. BY MR. BOOKER: What are the results of the - the analysis provided on
those printouts?
A. There was a total of three. There was one at .191, .151, and 161.

MR. BOOKER: Your Honor, I guess the State would move to have this admitted.
The serial number's been provided.
THE COURT: Counsel, it's conditionally admitted. There needs to be further
foundation.
Tr. P. 23, L. 6 - P. 25, L. 1. This trial, and the current appeal, would be a lot more
straightforward if the Court had not conditionally admitted Exhibit 2. Nonetheless, the Court
makes clear that Exhibit 2, at this point, was not admitted into evidence. Deputy Shaver
concluded his testimony without Exhibit 2 being admitted.
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The State later called Idaho State Police State Lab employee Jeremy Johnston. Mr.
Johnston provided some appropriate expert testimony about breath testing in general, but then
the State began to ask him specifically about Ms. Swenson's case, to which the Defense objected
multiple times:
Q. And what is a performance verification check?
A. A performance verification check is a check that you do on the actual
instrument to check its performance with a certified solution of a known value to
give a general assessment of the instrument's ability to test that known value and
get the correct value out of it.
Q. Okay. And how often do these checks need to be performed?
A. Those checks are performed within 24 hours before or after any evidentiary
test and the checks are done with any of the two certified solutions in the state.
Currently there's a certified solution at the .080 level as well as the .200 leveL
Q. Okay. Now, was there a performance verification check done within that 24hour period in this case?

MR. MCCARTHY: Objection, Your Honor.
THE COURT: The basis of the objection?
MR. MCCARTHY: May I voir dire in aid of objection?
THE COURT: No. The basis of the objection?
MR. MCCARTHY: This witness doesn't have any personal knowledge of that
verification check.
THE COURT: Overruled.
Q. BY MR. BOOKER: I will just reask the question then. Was there a
performance certification check performed within that 24-hour period from this in this case?
A. Yes. I reviewed the log of the instrument and there was a performance
verification performed on this instrument on 5111 I believe of2012.

MR. MCCARTHY:
evidence -

Objection, Your Honor.
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He's relying on hearsay and

THE COURT: Overruled.
MR. MCCARTHY: -- that's not in the record.
THE COURT: Overruled, counsel.
Q. BY MR. BOOKER: And what - what were the results of that check?

A. The results of the performance verification check were 0.083 and 0.080.
Q. Okay. And just - can you explain to the jury what that means.

A. What that means is the certified solution has a value of 0.080. When you
blow through the solution that is in a simulator that is heated to approximately 34
degrees plus or minus half of a degree, you should get out alcohol vapor
containing 0.080 grams per 210 liters of actual - or actual air. When you take a
sample of that with the instrument, you should get 0.080 plus or minus ten
percent. The ten percent variation for a performance verification check is due to
the uncertainty measurement with the instrument, which is plus or minus two
percent, the uncertainty with the solution itself, which is plus or minus three
percent, and the uncertainty associated with the temperature of the simulator,
which was plus or minus five percent. All of those added together gives you your
plus or minus ten percent range to show that the instrument is - is performing
within specifications.
Q. Now, was this solution that you're talking about, was that approved for use in

the state of Idaho?
A. Yes, it was done on lot number 11802, which was approved for use February
11 th of 2000 MR. MCCARTHY: Objection. I think the [certificate of] analysis needs to be
introduced.
THE COURT: No, it doesn't, counsel. The objection's overruled.
THE WITNESS: I forget the year. I believe it was 2012, but it was certified by
me as the current alcohol discipline leader.
Tr. P. 54,1. 14 -- P. 57,1. 16.
Mr. Johnston's testimony is inappropriate because it contains inadmissible hearsay and
lacks foundation. Hearsay is generally inadmissible. LR.E. 802. "Hearsay is a statement ...
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offered in evidence to prove the truth of the matter asserted." I.R.E. 801. In explaining how he
knew about the calibration check, Mr. Johnston stated: "1 reviewed the log of the instrument and
there was a performance verification performed on this instrument on 5/11 1 believe of 2012."
Tr. P. 55, Ll. 20-23. The instrument log contains the results of individual testing as recorded by
the law enforcement officer that performed the testing. In short, it is a collection of written
statements and pure hearsay. For this portion of testimony Mr. Johnston served as a vessel to
introduce a statement that was recorded elsewhere.
Besides hearsay, Mr. Johnston's testimony lacked foundation. "A witness may not testify
to a matter unless evidence is introduced sufficient to support a finding that the witness has
personal knowledge of the matter." LR.E. 602. Mr. Johnston had no personal knowledge of Ms.
Swenson's DUI case; on cross-examination he stated: "I wasn't present in Boise on - on May
11th." Tr. P. 65, Ll. 4-5. He did not participate in the DUI investigation of Ms. Swenson and he

was not present to observe whether or not a 24 hour calibration check was performed, and if it
was, whether it was performed in conformance with the SOP.
Exhibit 2 was not admitted into evidence during the direct examination of Mr. Johnston.
At the conclusion of cross-examination of Mr. Johnston defense counsel was prepared to argue
the outstanding exhibit and previously sustained objection. The Court ruled without hearing
argument:
MR. MCCARTHY: No further questions, Your Honor, and I do have argument.
THE COURT: Redirect.
MR. BOOKER: None, Your Honor.
THE COURT: Okay. Well, I'll rule on the defense foundational objection.
Having heard the additional testimony of this witness, I'm satisfied there is
sufficient foundation for the admissibility of State's Exhibit's 2. Mr. McCarthy,
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you're certainly free to challenge the reliability, but that is a matter at this point of
weight rather than admissibility.
Tr. P. 68, L. 21 - P. 69, L. 7. The Court makes clear it is admitting Exhibit 2 based on the
testimony of Jeremy Johnston, a witness with no direct knowledge of Ms. Swenson's case. Mr.
Johnston typically testifies as an expert witness in criminal trials in Idaho, but in this case he did
not offer any relevant expert testimony. He was a pure fact witness. None of his testimony
should have been considered in making a determination about whether proper foundation existed
to admit Exhibit 2.
Shortly after the above exchange the Court excused the jury. Once the jury was out,
defense counsel attempted to make a further record on the inadmissibility of Exhibit 2:
THE COURT: Thank you. Please be seated. Mr. McCarthy, I recall from earlier
this morning the indication that Ms. Swenson was going to testimony was going
to testify. Do you want a little bit of time to consider that for sure or -- or -MR. MCCARTHY: I - I do. Your Honor.
THE COURT: Okay. That's fine. You've got it. That's all I wanted to know.
MR. MCCARTHY: Your Honor, I'd like to make more ofa record on this.
THE COURT: Counsel, it's a simple evidentiary ruling. I heard the testimony. I
deferred ruling until after your cross-examination. It's a simple evidentiary
ruling. You're free to appeal. I'm not going to hear further argument on the
admissibility of State's 2. I've ruled. There is foundation.
We'll be in recess.
Tr. P. 69, L. 24

P. 70, L. 17. The Court, in fact, did not hear any argument on the admissibility

of Exhibit 2. Defense counsel's original and only objection, based on foundation, was: "Your
Honor, at this time I'd object. There's a considerable amount of foundation that has to be laid
before - this is kind of the last thing to be admitted related to the blow and there's a lot of
foundation that needs to be laid." Tr. P. 24, Ll. 2-7. That objection was sustained and Exhibit 2
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still had not been admitted when defense counsel concluded cross-examination of Mr. Johnston
and asked the Court to hear argument. The Court ignored the request and ruled on the objection.
In doing so the Court abused its discretion. Results of evidentiary tests are automatically
admitted if the State proves the test was performed in conformance with the SOP. The Standard
Operating Procedures are designed to ensure accurate testing. The witness that performed the 24
hour calibration check did not testify about the manner in which is was performed. An expert
witness apparently reviewed documentation that was never offered into evidence and concluded
the calibration check was conducted in conformance with the SOP.
CONCLUSION

The Appellant respectfully requests this Court conclude the Magistrate erred in admitting
Exhibit 2 and remand this case for further proceedings.
Dated December 23,2013.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23 rd day of December, 2013, I caused to be
served a true and correct copy of the foregoing addressed to the following:
Attorney General's Office
Criminal Law Division
P.O. Box 83720
Boise, Idaho 83720

GABRi€i~ cARTHY
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